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Learn what your SNF must do to remain in compliance with the NHRA and 

FDCPA and protect your bottom line
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• Leading Elder Law and Health Care Law Firm
• Ranked the #1 Elder Law Firm for 8 consecutive years
• Over 20 years in practice 

Honors and Awards:
• Best Law Firms 2022
• HIA Business Achievement Award
• Outstanding Corporation Award
• Those Who Make A Difference Award
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• New York’s Leading Elder Law & Health Care Facility Reimbursement and Recovery 
Law Firm.

• Represent over 200 Skilled Nursing Facilities throughout New York State.

• Creative solutions to obtain payment: Medicaid issues, Guardianships, PRUCOL 
matters, Collections cases and Litigation. 
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Ken Kern, Esq. 

Ken Kern is a senior partner at Cona Elder Law.  Mr. Kern 
leads the firm’s Health Care Reimbursement and Recovery 
Department, concentrating his practice in health care facility 
representation, civil litigation, complex Medicaid eligibility 
matters, Fair Hearings, Article 78 proceedings, guardianships 
and resolution of all issues related to resident financial accounts 
and health care facilities’ bottom line.  Mr. Kern handles a wide 
range of complex matters affecting not only health care facilities 
but older adults and the disabled as well.

Honors and Awards:
• Leadership in Law 
• Super Lawyers Rising Star 
• Who’s Who in Healthcare Law 
• Top Attorney of North America 
• 40 Under 40 Rising Stars 
• Outstanding Pro Bono Attorney 
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On September 8, 2022, The Consumer Financial Protection Bureau
(“CFPB”) and The Centers for Medicare & Medicaid Services (“CMS”)
issued a NOTIFICATION LETTER to all Nursing Facilities and Debt
Collectors regarding Nursing Facility Debt Collection Practices.

-IF YOU HAVEN’T ALREADY DONE SO…

PLEASE READ THE LETTER NOW!

THE LETTER
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THE SUBJECT:

• SNF ADMISSION AGREEMENTS THAT ATTEMPT TO
HOLD A THIRD PARTY LIABLE FOR A RESIDENT’S DEBT.

THE LETTER (2)
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THE ASSERTION(S):

• A SNF ADMISSION AGREEMENT THAT ATTEMPTS TO
HOLD A THIRD PARTY LIABLE FOR A RESIDENT’S
DEBT VIOLATES THE NURSING HOME REFORM ACT
(“NHRA”).

• WHEN A SNF ENGAGES A DEBT COLLECTOR TO
COLLECT A DEBT BASED UPON A THIRD PARTY’S
ALLEGED BREACH OF THE ADMISSION AGREEMENT
THE DEBT COLLECTOR MAY VIOLATE THE FAIR
DEBT COLLECTIONS PRACTICES ACT (“FDCPA”).

THE LETTER (3)
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THE LETTER (4)

A QUOTE:

THESE agreements may include terms that purport to
hold a third party personally liable for the resident’s nursing
facility costs. For instance, some agreements purport to hold both
residents and their caregivers personally liable for payment.
Others may assert that a caregiver, as a “responsible party,” is
personally liable for the resident’s unpaid bills if the resident’s
Medicaid application is deemed inaccurate, untimely, or
incomplete.



THE THREAT: 

• ENFORCEMENT ACTIONS AGAINST SNFs THAT VIOLATE THE 
NHRA BY STATE AGENCIES AND BY CMS.

• ENFORCEMENT ACTIONS AGAINST DEBT COLLECTORS WHO
ATTEMPT TO COLLECT DEBTS THAT ARE INVALID UNDER
THE NHRA BY STATE AGENCIES AND BY CMS.

THE LETTER (5)
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THE THREAT (CONTINUED):

• ENFORCEMENT ACTIONS BY CFPB AND OTHER FEDERAL AND
STATE AGENCIES AS WELL AS PRIVATE CONSUMERS
AGAINST DEBT COLLECTORS WHO VIOLATE THE FDCPA

THE LETTER (6)
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THE NHRA:

Under the Nursing Home Reform Act (NHRA) and its
implementing regulations, nursing facilities that participate
in Medicaid or Medicare may not request or require any
third party, including a family member or caregiver, to
personally guarantee payment of the costs of the resident’s
stay as a condition of admission, expedited admission, or
continued stay in the facility.

THE LETTER (7)
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NHRA (continued):

This prohibition prevents a nursing facility “from requiring
a person other than the resident to assume personal
responsibility for any cost of the resident’s care.” The
prohibition applies to all residents and prospective residents
of a nursing facility, regardless of whether they are eligible
for Medicare or Medicaid. Courts have recognized that
contract terms that conflict with the NHRA and its
implementing regulations are unenforceable.

THE LETTER (8)
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NEW YORK STATE CASE LAW:

In Nassau Operating Co., LLC, etc. (respondent) v.
Sabrina DeSimone (appellant), the Appellate Division found
that the nursing facility’s admission agreement set forth the
relevant contractual obligations of the third party signatory,
and that the agreement demonstrated as a matter of law, that
it did not render the signatory a “third party guarantee of
payment”.

THE LETTER (9)
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NEW YORK STATE CASE LAW (continued):

The Admission[s] agreement merely required the
signatory to facilitate payment from the …resident’s
available income and resources, and only to the extent that
the signatory had access to such income and resources and
only if [the signatory] could do so without incurring any
personal liability.

---Decision issued June 22, 2022.

THE LETTER (10)
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NEW YORK STATE CASE LAW (continued):

Wedgewood Care Ctr., Inc. v. Kravitz, 198 A.D.3d 124, 127
(N.Y. App. Div. 2021)

Under state and federal law, a nursing facility is
prohibited from requiring a third party to guarantee the
payment of a resident as a condition of the resident's
admission to the facility. As this case illustrates, however, a
nursing facility is permitted to require a third party to
undertake other kinds of contractual obligations, and a
nursing facility may recover damages that were proximately
caused by a failure of the third party to fulfil those
obligations.

THE LETTER (11)
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CASE LAW CITED IN THE LETTER:
Manor of Lake City, Inc. v. Hinners, 548 N.W.2d 573,

576 (Iowa 1996); --- A poorly drafted Admission
Agreement.

Knight v. John Knox Manor, Inc., 92 So. 3d 111, 120
(Ala. Civ. App. 2012); --Another poorly drafted Admission
Agreement.

Village at the Greene v. Smith, 2020-Ohio-4088, ¶ 25
(Ohio App. 2020). ---A straight up 3rd party guarantee of
payment

THE LETTER (12)
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Article VI, Clause 2 of the United States Constitution states
that “This Constitution, and the laws of the United States
which shall be made in pursuance thereof; and all treaties
made, or which shall be made, under the authority of the
United States, shall be the supreme law of the land; and the
judges in every state shall be bound thereby, anything in the
Constitution or laws of any State to the contrary
withstanding”

----THE SUPREMACY CLAUSE!!!!!!!!

THE LETTER (13)

WWW.CONAELDERLAW.COM



A Federal Law that conflicts with a state law will
trump, or “preempt”, that state law.

THE LETTER (14)
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The resident and the designated representative each guarantee that all
statements and financial information provided to the home prior to the
signing of this agreement are true and accurate. By signing such
agreement, they each acknowledge that the nursing home relies on such
information to determine the source of payment and to ensure
continuity of payment. The resident and the designated representative
personally agree to all damages directly resulting from their
misrepresentation of information provided to the nursing home.

Truth of Statements



The resident and/or the undersigned warrant and represent that the
amount of the resident’s liquid assets (cash in bank and marketable
stocks and bonds) in excess of the resident’s liabilities is at least
$ __________________________.

Truth of Statements



The resident and the responsible party understand that the resident’s ability to qualify for Medicaid
coverage could be impaired by certain transfers of assets by the resident. They further understand that
the purchase by the resident or his or her spouse of an annuity contract, life estate interest in a home,
loan, promissory note or mortgage will be considered a transfer under certain circumstances for
Medicaid eligibility purposes. The patient/resident and the resident representative warrant and represent
the following:
_____

(A) Except as set forth below, they do not have any knowledge of transfers by the patient/resident or his
or her spouse within the last five (5) years (i) of assets for less than their fair value or (ii) to a trust of
which the patient/resident is a beneficiary.

(B) Except as set forth below, they do not have any knowledge of the purchase by the patient/resident or
his or her spouse of an annuity contract, life estate interest in a home, loan, promissory note or mortgage
within the last five (5) years.

Transfers by the Patient/Resident



Jack is admitted to a SNF. Contemporaneous with his admission,
his significant other, Diane, signs the admission agreement as his
designated representative. In the financial disclosure section of the
agreement, Diane indicates that approximately 4 years ago, Jack
gifted ½ of his interest in his homestead to Diane with rights of
survivorship.

Admission Agreement Fact 
Pattern #2



The resident and/or the undersigned on behalf of the resident agree to monitor the resident’s
resources and to notify the facility as to the anticipated time when the resident will have spent
down his/her resources to the Medicaid resource level. The resident and/or the undersigned on
behalf of the resident agree to file timely a complete Medicaid application or to cooperate with
the facility staff in the filing of a timely and complete Medicaid application to ensure
uninterrupted payments to the facility. The resident and/or the undersigned on behalf of the
resident agree to notify the facility as to when the Medicaid application is filed and to provide
complete information and documentation to the appropriate county department of social
services and/or New York City human resource administration within all time frames required.
See addendum V.

For purposes of this agreement, “cooperate” means that, at the request of the facility, the
resident and/or the undersigned shall provide all necessary information, documentation,
signatures, authorizations or other materials required by the department of health and/or the
Medicaid agency. Failure to cooperate on the part of the resident and/or the undersigned shall
be grounds for discharge as set forth in this agreement.

Duty to Arrange for Timely
Medicaid Application



If the resident representative breaches his/her personal obligations to the facility,
and fails to pay amounts owed by the resident under this agreement (including the
private pay rate, the net available monthly income, or the deductibles and co-
insurance) from the resident’s funds to which he/she has access, and/or if the
resident’s Medicaid eligibility is delayed or denied due to the resident
representative’s failure to make timely or complete Medicaid application or
recertification as set forth above, the resident representative agrees to pay
damages caused by such failure, including interest on late payments in
accordance with section 6.1 above and reasonable attorney’s fees and expenses.

Damages



The New York Consumer Credit Fairness Act 
(“CCFA”)

• Senate Bill S153-Enacts the CCFA (Effective April 1, 
2022).

THE CCFA
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HOW DOES THE CCFA EFFECT A NURSING HOME’S 
BOTTOM LINE? 

• Establishes a 3 year statute of limitations on
commencement of a cause of action arising out of a
consumer credit transaction where the defendant is a
purchaser, borrower or debtor;

THE CCFA (2)
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HOW DOES THE CCFA EFFECT A NURSING HOME’S 
BOTTOM LINE?

• Establishes a notice of lawsuit which much be mailed to 
the defendant in such a cause of action. 

THE CCFA (3)
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HOW DOES THE CCFA EFFECT A NURSING HOME’S 
BOTTOM LINE?

• Requires that all consumer debt collection actions be 
initiated via a Summons and Complaint. 

THE CCFA (4)

WWW.CONAELDERLAW.COM



Contact Us:
631.390.5000

www.conaelderlaw.com
KKern@conalaw.com 

© Cona Elder Law 2021

Thank You!
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